IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

WLLI E RELLI FORD PLAI NTI FF

V. CAUSE NO. 1:93CV113-B-A

HCOLLY SPRI NGS, M SSI SSI PPI ,

ANTONY MARI ON, CH EF OF PCLI CE
individually and in his official
capacity, WESLEY CRUTCHER, individually
and in his official capacity, WLLIAM
HENLEY, individually and in his official
capacity as an Alderman of the City of
Hol Iy Springs, M ssissippi, and MAYOR
EDDI E LEE SM TH, JR., individually and
in his official capacity as Mayor of

Hol Iy Springs, M ssissipp

DEFENDANTS

MVEMORANDUM OPI NI ON

This cause is presently before the court on the defendants’
notions for summary judgnment. Upon consideration of the notions,
the plaintiff's response thereto, the affidavits and nenoranda
submtted by the parties, the court is prepared to rule.

The present cause results from the plaintiff's resignation
and/or termnation as a police officer with the Gty of Holly,
Springs, Mssissippi. The plaintiff alleges, inthis 42 US. C. 8§
1983 action, that the naned defendants deprived hi mof property and
liberty interests in violation of the Fourteenth Amendnent's Due
Process Clause. Also included in this action, brought under this

court's supplenental jurisdiction, are state |law clains for breach



of contract, breach of inplied covenant of good faith and fair
dealing, and malicious interference with contract.!?
FACTS
Oficer Wllie Relliford began his enploynment with the Cty

of Holly Springs Police Departnent in Cctober, 1989. He quickly
rose through the ranks to the position of Investigator.

In the performance of his duties, he was called to the scene
of an all eged ganbling operation at a | ocal carwash on Decenber 3,
1992. Wth his son in his patrol car he drove out to the scene.
Upon arrival, as the senior officer, Relliford took over the
investigation fromOficers Crutcher and Martin who were the first
to arrive. Relliford informed the officers to arrest only those
i ndi vi dual s who cl ai mred noney |ying on the ganbling tables. Three
i ndi vi dual s were subsequently arrested.

Relliford also informed the owner of the establishment, Sane
Deberry, that he would be arrested. As Relliford was preparing to
| eave, Deberry wal ked over to the patrol car and threw a $20 bil

intoit. Relliford stated that he i nmedi ately tol d Deberry he "was

The plaintiff had also alleged in his conplaint a violation
of the First Amendnent. However, the pre-trial order did not
contain this additional claim The plaintiff indicated that he
woul d nove for |eave of court to amend the pre-trial order to
correct this alleged error. Fed. R GCv. P. 16(e). The
plaintiff has not done so. Even if the plaintiff were to have
filed such a notion, it would be untinely and prejudicial to the
def endants, causi ng unwarrant ed expense and delay in the
adj udi cation of this cause. The alleged oversight was not
di scovered in over a year since the pre-trial order was fil ed,
even after the court's own continuance of the trial date. See
Angle v. Sky Chef, Inc., 535 F.2d 492 (9th G r. 1976); Shernan v.
United States, 462 F.2d 577 (5th Cr. 1972). Thus, the court
wi Il not consider this claim




not with that." The defendants' version of this is slightly
different. The defendants allege that Deberry gave the $20 to
Relliford's son in the car for "cookie noney." Relliford then
received it fromhis son. In any event, the salient point is that
Deberry apparently offered a bribe and that Relliford took
possession of the $20 bill. Deberry was never arrested.

According to the plaintiff, he tel ephoned the Chief of Police,
Ant hony Marion, to inform him about Deberry and the $20 when he
arrived at his residence. The next nmorning, Relliford went to
Chief Marion's office and gave Marion the $20 bill.

The subsequent events are explained by the plaintiff as a
product of the individual defendants' aninosity and nalice toward
the plaintiff. For instance, the plaintiff alleges that defendant
Henl ey displayed hostility toward him based on his famlial
relationshipwith Henley's political rival. In fact, the plaintiff
all eges that Henley stated in a board neeting that he did not want
to hire Relliford because of politics.

According to the plaintiff, Oficer Crutcher also harbored
il feelings toward the plaintiff. Crutcher was allegedly
attracted to Relliford's wife and was propositioning her to | eave
the plaintiff. Additionally, during this time Crutcher was
spreadi ng "poi sonous feelings" about Relliford to other officers by
telling themthat they should | ook at the cars the plaintiff drove
and the cl othes he wore, apparently inplying that the plaintiff was
involved in sone sort of illegal activity. Simlarly, the

plaintiff alleges inproper relations by Chief Marion with his w fe.



After hearing sonme of the runors Crutcher was allegedly
spreading, Relliford went to see Chief Marion. At this point,
Chief Marion inforned the plaintiff that Crutcher had reported to
Alderman Henley that Relliford had been taking bribes. The
plaintiff was then told that the Board of Al dernen (Board) was
di scussing firing him Relliford did express sonme interest in
going before the Board to respond to the bribery allegations
However, after subsequent conversations with Chief Marion, the
plaintiff apparently determ ned that the best course of action was
to resign "in good standing." The plaintiff then submtted his
witten letter of resignation on January 12, 1993 to be effective
on January 31, 1993. The plaintiff applied his unused vacation
time to the renmai nder of the nonth

During this period, areporter for The South Reporter, a | ocal

newspaper, |learned of the resignation and published an article on
January 21, 1993. The article, headlined as "City officer resigns"”
and "Rel liford subject of internal investigations" read as foll ows:

Wllie Relliford, Holly Springs Police Departnent
investigator, resigned amd allegations that Relliford
had accepted bri bes.

Police [Chief] Anthony Marion said an internal
investigation as well as investigations by unspecified
agenci es had not found any basis for the allegations.

"Oficer Relliford decided to resign and join his
wife and famly in California.

"He recognized that accusations, even unfounded
ones, would hurt the departnent,” Marion said.

Relliford' s resignation is effective January 31,
1993; however, Relliford chose to nmove now, applying
unused vacation tine .

After learning of this article, the plaintiff commented that

it made himlook like he was guilty of something. Relliford then



deci ded to revoke his resignation and return to work. On February
2, 1993, before his resignation letter was accepted, Relliford
returned to work. It is alleged that the plaintiff nade known his
intention to revoke his letter of resignation to Al dernen Deberry
(not the sane as the carwash owner) and Seale, Chief Mrion and
Mayor Sm t h2. Nevert hel ess, on the evening of February 2, 1993,
the Board voted to accept the plaintiff's resignation.?

Chief Marion clains that he informed the plaintiff about the
i npendi ng vote on his resignation by the Board four days prior to
its action. The plaintiff disputes this notice. However, the
plaintiff does admt to know ng t hat an appearance before the Board
was an avail abl e avenue open to him The plaintiff clains that he
requested a hearing before the Board after |earning of the Board's
action on February 2nd.

Later, the plaintiff went to a Board neeting but did not raise
the subject of his termnation, contesting only the Cty's
cal cul ation of his conpensatory tine paynment during his vacation.

Around this sane tinme a second article was published by The

South Reporter, on February 11, 1993. This article, based on a

letter sent by Chief Mrion, headlined as "Police chief says

Relliford cleared of accusations," read as foll ows:

2Mayor Smith stated that he did not consider the oral
revocation of the witten resignation effective and thus
submtted the plaintiff's letter to the Board. Smth denies the
Board was ever inforned that the plaintiff revoked his
resignation

3For purposes of this summary judgnent, the defendants' have
stipulated that the plaintiff was in fact discharged by the Board
on February 2, 1993.



Wllie Relliford, former investigator of the Holly
Springs Police Departnent, has been cleared of al
all egations that he accepted bribes, according to [a]
letter form Police Chief Anthony Marion.

The letter, witten by Marion and dated Jan. 27,
stated the foll ow ng:

"An internal investigation by the Holly Springs
Pol i ce Departnent concerning allegations of WIllie Neal
Relliford taking bribes revealed that Relliford is not
guilty of any wong doi ng.

"All allegations were unfounded. Wllie N
Relliford was cl eared of All Accusations,"” Marion said in
the letter.

The plaintiff filed this action on April 13, 1993.
STANDARD FOR SUMVARY JUDGVENT
On a notion for summary judgnent, the novant has the initial
burden of show ng the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U. S. 317, 325, 91 L. Ed. 2d 265, 275

(1986) ("the burden on the noving party may be discharged by
"showing' . . . that there is an absence of evidence to support the
non-nmovi ng party's case"). Under Rule 56(e) of the Federal Rules
of GCvil Procedure, the burden shifts to the non-nobvant to "go
beyond the pleadings and by . . . affidavits, or by the
'depositions, answers to interrogatories, and adm ssions on file,'
designate 'specific facts showi ng that there is a genuine issue for

trial."" Celotex Corp., 477 U S. at 324, 91 L. Ed. 2d at 274.

That burden is not discharged by "nere allegations or denials.”
Fed. R Cv. P. 56(e). Al legitimte factual inferences nmust be

resolved in favor of the non-novant. Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 255, 91 L. Ed. 2d 202, 216 (1986). Rule 56(c)
mandates the entry of summary judgnent "against a party who fails
to make a showing sufficient to establish the existence of an
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el enent essential to that party's case, and on which that party

wi |l bear the burden of proof at trial." Celotex Corp., 477 U. S

at 322, 91 L. Ed. 2d at 273. Before finding that no genui ne issue
for trial exists, the court nust first be satisfied that no

reasonabl e trier of fact could find for the non-novant. Matsushita

El ec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587, 89

L. Ed. 2d 538, 552 (1986). The court here finds no factual dispute
whi ch woul d preclude a grant of summary judgnent to the defendant.
DI SCUSSI ON

The plaintiff's Fourteenth Amendnent cl ai menconpasses al | eged
violations of procedural and substantive due process. The
Fourteenth Amendnent prohibits a state from depriving a person of
life, liberty, or property w thout due process of law. Here, the
plaintiff alleges a deprivation of property and |iberty. The
plaintiff's property interest claimis based on his dismssal from
the Holly Springs Police Departnent. The plaintiff's |iberty
interest claimis based on the publication of allegedly fal se and
stigmatizing statenents in the |ocal newspaper. The court finds
each ground wi thout nerit.
| . Procedural Due Process

1. Property Interest

In order to claima constitutional deprivation of a protected
interest under 8 1983, a plaintiff nmust show he had a property
right in his job which triggers the right to a due process heari ng.
Board of Regents v. Roth, 408 U S. 564, 569, 33 L. Ed. 2d 548, 556

(1972). In the words of the Suprenme Court, "[t]o have a property



interest in a benefit, a person clearly nmust have nore than an
abstract desire for it. He nust have nore than a unilatera
expectation of it. He nust, instead, have a legitimte claim of
entitlenent toit." 1d. at 577.

The existence of a property interest is not found in the

Constitution, rather it is determned by state law. 1d.; Bishop v.

Wod, 426 U. S. 341, 344, 48 L. Ed. 2d 684 (1976); Johnson V.

Sout hwest M ss. Regional Med. Cr., 878 F.2d 856, 858-59 (5th Gr.

1989). In an action for wongful discharge, the property interest
nmust be based on a legitimte claimto continued enpl oynent under

a source independent of the Fourteenth Amendnent. MMIlian v.

City of Hazlehurst, 620 F.2d 484, 485 (5th Cr. 1980). The

plaintiff nust provide an applicable state law or a "nutually
explicit understandi ng between enpl oyer and enpl oyee.” |d.

In the instant cause, the MM Ilian case is directly on point.
There, the Fifth Crcuit applied M ssissippi Code Annotated § 21- 3-

5 (1990) to nunicipal police officers,* thus holding that such

“M ssi ssi ppi Code Annotated § 21-3-5 states, in pertinent
part:

From and after the expiration of the terns of
of fice of present municipal officers, the mayor and
board of alderman of all nunicipalities operating under
this chapter shall have the power to appoint a street
comm ssioner, and such other officers and enpl oyees as
may be necessary, and to prescribe the duties and fix
the conpensation of all such officers and enpl oyees.
Al officers and enpl oyees so appointed shall hold
office at the pleasure of the governing authorities and
may be di scharged by such governing authorities at any
tinme, either wwth or without cause. . . . The terns of
of fice or enploynent of all officers and enpl oyees so
appoi nted shall expire at the expiration of the term of
of fice of the governing authorities making the
appoi ntment, unless such officers of enployees shal
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enpl oyees are termnable at-will.® Furthernore, M ssissippi conmon
| aw has traditionally adhered to a strong presunption in favor of

the enploynment at will doctrine. See Perry v. Sears, Roebuck &

Co., 508 So. 2d 1086, 1088 (M ss. 1987) (M ssissippi follows the
common law rule that where there is no enploynent contract, or
where there is a contract but no term is specified, the

relationship may be termnated at will); Shaw v. Burchfield, 481

So. 2d 247 (M ss. 1985); Kelly v. Mssissippi Valley Gas Co., 397

So. 2d 874, 874-75 (M ss. 1981); Butler v. Smth & Tharp, 35 M ss.

457, 464 (1858). Nothing the plaintiff has cited causes this court
to depart fromover 135 years of precedence.

The plaintiff does however contend that the Gty of Holly
Springs has adopted a policy of termnating its police officers
only for cause by promulgating a manual that contained certain
procedures in disciplining and term nation officers. For this

proposition, the plaintiff cites the court to Bobbitt v. The

O chard, Ltd., 603 So. 2d 356 (Mss. 1992). VWhile it is true that

enpl oynent handbooks that set forth procedures to be followed in
the event of infraction of its rules can becone part of an

enpl oynent contract, the failure to follow those procedures does

have been sooner discharged as herein provided.

The plaintiff argues to the court that the Fifth Grcuit
erroneously applied this section to nunicipal police officers.
However, this court is bound by the decision of the Court of
Appeal s and furthernore finds no authority to depart fromthe
MM Ilian case or the many cases that support its analysis. The
court also points out that M ssissippi |egislature has not seen
fit to alter this section of the Code in the fifteen years since
t he opi ni on has been publi shed.



not necessarily rise to the level of a deprivation of

constitutional due process. See Conley v. Board of Trustees of

G enada County Hosp., 707 F.2d 175, 181 (5th G r. 1983) (expl aining

that the police departnent ordinances in MMIllian were not
explicit enough concerning conduct and disciplinary procedures to

override Mss. Code Ann. 8 21-3-5 and could not therefore create a

property interest). In order to create a property interest the
handbook must provide the plaintiff with a legitimte claim of
entitlenent to continued enploynent. Procedural guidelines al one

do not create such an interest. See Christian v. MKaskle, 649 F.

Supp. 1475, 1478-79 (S.D. Tex. 1986) ("even if plaintiff had
certain procedural rights, such as aright to a hearing, plaintiff
mght still be an at-will enployee" and thus not entitled to
constitutional due process); Bishop, 426 U.S. at 345 (hol di ng that
a city ordinance is subject to two possible interpretations:
conferring guarant eed enpl oynent, or nerely conditioni ng enpl oyee's
renmoval on conpliance with certain specified procedures).

The court finds that the manual in the instant cause does
not confer a legitimate claim of entitlement in continued
enpl oynent . The nmanual itself is not an exclusive listing of
disciplinary rules. "D sciplinary action may be taken for, but not
limted to, violations of the stated policy, rules, regulations,
orders or directives of the departnent.” Manual at 13. The
plaintiff relies on certain |anguage in the manual that allegedly
mandat es suspension with pay and a hearing before an enpl oyee can

be dism ssed. The plaintiff's reliance on this as creating a

10



property interest is msplaced. As an at-will enployee, the
plaintiff has no legitimate claim to a property interest.

Christian, 649 F. Supp. at 1477 (citing Thonpson v. Bass, 616 F.2d

1259, 1265 (5th Gr. 1980), cert. denied sub non., Thonpson V.

Turner, 449 U. S. 983 (1980)). Indeed, the very case cited by the
plaintiff serves to bolster this analysis. The Bobbitt court held
that while the provisions of a handbook nmay be inplied into the
enpl oynent contract, it does not "give the enployees 'tenure,' or
create a right to enploynent for any definite Ilength of
time . . . ." DBobbitt, 603 So. 2d at 361. Failure to followthese
procedures in discharging the plaintiff may i nplicate state | aw but
woul d not create a property interest.

2. Liberty Interest

To be sure, di scharge from public enploynent under
circunstances that put the enployee's reputation, honor or
integrity at stake gives rise to a procedural opportunity to clear
one's nane under the Fourteenth Amendnent's protection of |iberty

i nterests. Roth, 408 U S. at 573; Rosenstein v. City of Dallas,

Tex., 876 F.2d 392 (5th Cr. 1989), reinstated in part by, 901 F. 2d

61, cert. denied, 498 U S. 855 (1990). 1In order to maintain such

an action for a deprivation of a liberty interest enbodied in a
denial of a nane-clearing hearing, the enployee nust prove the
followng: that he is a public enployee, that he was di scharged,
that stigmatizing charges were nmade agai nst himin connection with
his discharge, that the charges were false, that the charges were

made public, that he requested a nanme-clearing hearing, and that

11



the request was deni ed. Id. at 395-96; Arrington v. County of

Dallas, 970 F.2d 1441, 1447 (5th Cr. 1992).

The defendants admt for purposes of this sunmary judgnent
that the plaintiff was a public enployee and that he was
di schar ged. Furthernore, there appears to be a dispute as to
whether the plaintiff requested a hearing and whether one was
deni ed by the Board as well as a waiver issue. These issues create
genui ne issues of fact and are not appropriate for the Rule 56
di scussi on here. However, the crux of the plaintiff's liberty
interest claimis the stigmatization and falsity elenments. Here,
the court finds no genuine issue of material fact.

To be stigmatizing, published statenents "nust seriously
damage his association in the comunity” such that the plaintiff's
"good nane, reputation, honor, or integrity is at stake." Roth,
408 U. S. at 573. A stigmatizing statenent nust all ege di shonesty,
stealing or sone other allegation that gives rise to a "badge of

i nfamy," public scorn, or the like. See Wells v. Hi co Indep. Sch.

Dist., 736 F. 2d 243, 256 n.16 (5th GCr. 1984), cert. dism ssed, 473

US 901 (1985). The plaintiff's liberty interest claim is
essentially grounded on three statenents published in The South
Reporter, on January 21, 1993. They are: (1) that the plaintiff
resigned amd allegations that he accepted bribes, (2) the
st at enment concer ni ng an "internal i nvestigation” and
"investigations by wunspecified agencies,” and (3) that the
plaintiff "chose to nove now' to join his wfe and famly in

California. Additionally, the plaintiff clains that an om ssion

12



fromthe February 11, 1993 article that he revoked his resignation
and had gone back to work was an intentionally m sleading
statenent, inferring that the plaintiff had sinply resigned and
gone away.

First, the plaintiff admts that he resigned am dst
al l egations of bribery. Thus, this cannot as a matter of |aw
support the deprivation of a liberty interest claim Codd v.
Vel ger, 429 U. S. 624, 628, 51 L. Ed. 2d 92 (1977) (only when then
defendant creates and dissemnates a false and defamatory
i npression in connection with enployee's termnationis aright to
a hearing invoked); Rosenstein, 876 F.2d at 396 (sane).

Second, the plaintiff contends that the nmere nention of
"investigations" | ends credence to the bribery allegations and t hus
stigmatizes him This argunent is wthout nerit. Those
i nvestigations, whether they occurred or not, discovered no basis
for the allegations. The plaintiff has failed to show how an
i nvestigation that clears an enpl oyee of any wongdoi ng can anount

toastigma. |In Hall v. Ford, 856 F.2d 255, 257 (D.C. Cr. 1988),

an Athletic Director was term nated shortly after a nenorandum was
circul at ed suggesting that he was fired for m sconduct. The court,
in holding that due process was not violated, stated that the
termnation | etter by the president renoved any possibility that he
was stigmatized by his dismssal. Id. at 267. That letter
provided, in pertinent part, that the "decision to termnate [the
plaintiff] does not reflect unfavorably on your performance as

Athletic Director . . . [and] the University is nost grateful for

13



your work in solidifying the nmanagenent controls in the
Departnment." | d. Because of the nane-clearing nature of the
letter, the court felt that "nothing further would be gained from

a nanme-clearing hearing." 1d.; see also Kelleher v. Flawn, 761

F.2d 1079, 1087 (5th Cr. 1985) (even if court finds a deprivation
of liberty interest, the only process due is a hearing to clear
one's nane).

Simlarly, the defendants have renoved any possibility that
the published statenents could cause a deprivation of the
plaintiff's liberty interest. Cearly, the second article serves
such a purpose. That article, quoting Chief Mrion, stated that
the plaintiff was "not guilty of any wong doing" and "was cl eared
of All Accusations.” [Indeed, nothing further woul d be gained from
a name-cl earing heari ng.

Lastly, the plaintiff is left with the argunment that the
statenment concerning his alleged nove to California created an
inpression that the plaintiff was fleeing Holly Springs. The court
finds no validity in this argunent. The statement is not a
"charge" or "reason for dism ssal" that would seriously damage hi s
associationin the conmunity and thus, w thout nore, this statenent
is not stigmatizing in the constitutional sense. See Roth, 408

U S at 573; Bishop, 426 U S. at 347-49; Rosenstein, 876 F.2d at

395-86; Russillo v. Scarborough, 727 F. Supp. 1402, 1411-12 (D. N M

1989), aff'd, 935 F.2d 1167 (10th Cr. 1991); cf. Melton v. City of

&l ahoma Gity, 928 F.2d 920, 930 (10th Cr.) (charge nust be the

basis of punitive action taken by a public entity against an
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enpl oyee), cert. denied, 502 U S 906 (1991). Li kewi se, the

plaintiff's contention that the om ssion fromthe second article of
his revocation and return to work as intentionally msleading is
w thout nmerit and does not warrant further discussion.
1. Substantive Due Process

In addition to his procedural due process clains, the
plaintiff has alleged that as a result of the defendants actions,
he has been deprived of substantive due process. To maintain a
cause of action for violation of substantive due process, a
plaintiff nust show the existence of a protected property or
liberty interest, and arbitrary or capricious deprivation of that

interest. Honore v. Douglas, 833 F.2d 565, 568 (5th Gr. 1987).

Having concluded that the plaintiff has no constitutionally
protected property or liberty interest, it follows that his
substantive due process claimnmust necessarily fail.
STATE LAW CLAI M5
The court, finding no remaining federal clainms, will dismss

t he pendent state clainms. United Mne Wirkers v. G bbs, 383 U S

715, 16 L. Ed. 2d 218 (1966); see also Wng v. Stripling, 881 F.2d

200, 204 (5th Cr. 1989) ("[o]rdinarily, when the federal clains
are dismssed before trial, the pendent state clains should be
di sm ssed as well").
CONCLUSI ON
The plaintiff has failed to neet his burden of show ng either

a property right or a liberty interest in his job or in the
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termnation of his job, and therefore summary judgnment wll be
granted as to all defendants on all counts.

TH'S, the __ day of August, 1995.

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE
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